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Mr Dornan, 
 
Education (Student Loans) (Scotland) Amendment Regulations 2016 (SSI 2016/261) 
 
Thank you for your letter of 7 October regarding the DPLRC’s consideration of the above 
Regulations.  I note that the Committee has raised a number of issues of policy and 
procedure with you and I shall respond to each of them below.  The committee also wrote to 
me directly on these matters and I will shortly be sending them a full response. 
 
Firstly, with regards to the appropriateness of using a negative procedure SSI instead of a 
remedial order under the Convention Rights Compliance (Scotland) Act 2001 (“the 2001 
Act”) to amend the age cap.  I can confirm that consideration was given by Scottish 
Government officials as to the most appropriate amending instrument.  
 
Section 12 of the 2001 Act states that the Scottish Ministers may make a remedial order 
where: “…the Scottish Ministers are of the opinion that there are compelling reasons for 
making a remedial order as distinct from taking any other action.” In this case, there were 
no compelling reasons to make a remedial order as distinct from taking other action since 
there were existing subject-specific powers in primary legislation to amend the defective 
provision via secondary legislation.  The power to make a remedial order under the 2001 Act 
was conferred largely to avoid the need for emergency legislation and, due to the existing 
powers, there was no reason to rely on emergency procedure or emergency legislation in 
this case.   
 
The existing subject-specific powers are in sections 73(f) and 74(1) of the Education 
(Scotland) Act 1980.  The negative procedure for the exercise of these powers was 
determined to be appropriate when the Education (Scotland) Act 1980 was passed and the 
instrument was laid in compliance with the statutory procedure for negative instruments, 
therefore appropriate scrutiny was ensured by laying before Parliament for a clear 28 days. 
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On the point related to whether the decision to increase the age cap to 60 could be justified 
with regards to the recent judicial review: in its judgement, the Outer House found that:  “…a 
cut off or a blanket rule which interferes with Convention rights may well be reasonable, for 
example where an objective basis is shown that it will reduce the overall impact on 
resources. But the cut off chosen…must be rationally connected to the aim or objective and 
be a proportionate way of achieving it… A cut off on the basis of age is not justifiable unless 
it can be shown to be rationally connected to the legitimate aim of the decision maker or 
regulations involved.” 
 
The judgement, therefore, confirms that ‘blanket’ rules (which discriminate on grounds of 
age) can be justifiable but, while there was a legitimate aim behind the particular age limit of 
55, “There [was] no evidence available as to the intention behind [that] particular “cut off””. 
 

As my officials said to the Committee, when reviewing the policy, we looked at a number of 

options.  In assessing the ECHR compatibility of a new age cap of 60, the Scottish 

Government had regard to more evidence than was before the Outer House in relation to the 

age limit of 55, including  what the legitimate aim of an age cap was.  The Outer House 

considered the aim of “encouraging access to education” but, in setting a new upper age 

cap, the Scottish Government is seeking to ensure that the overall student support system is 

financially sustainable.  Having considered all of the current evidence including the EQIA, 

financial modelling and other factors such as the position in the rest of the UK, as well as 

recognising the financial constraints on the Scottish Government and the changing 

demographics and participation in the labour market, the decision was made to raise the age 

cap to 60.   

This provides a balance between the desires of students of all ages to study courses, and 
receive support from government to do so, and the need to ensure that students taking out a 
loan have a reasonable chance to repay some or all of that loan. Accessibility of higher 
education is then fair, while also being sustainably balanced in terms of the overall 
affordability of the student support system. 
 
You will want to note that the Scottish Government was represented at a ‘remedy hearing’ at 
the Court of Session on 7 September, where our legislative response to the Outer House’s 
judgement was presented to the Court.   
 
The DPRLC also asked why no EQIA was undertaken in order to specifically assess the 
equality impacts of the new policy having an age cap of 60.  
 
The Scottish Government commenced a review of the upper age limit for student loans in 
November 2014 and an EQIA was carried out at that time as a core part of the process.  
Guidelines state an EQIA should be proactively undertaken as an embedded part of policy 
development to inform future policy options.  They should not be done as a retrospective 
bolt-on once the final policy has been designed.   
 
While the EQIA took the original age cap of 55 as a starting point, it also considered the 
impact of any upper age cap at all, on older learners.  Given this, it was not necessary to 
carry out a further EQIA once the decision was made to increase the age cap to 60 because 
the original assessment took into consideration all students aged 55 and above throughout.   
 




